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Subject California Vessels in Foreign Waters DEPU7Y DIRECTOR 
PROPUiTY TME5 

In a lkiemorandum dated Decembe r 24. 1997 to Mr. Lawrence A. Augur. LW. Charies 
Knudsen. then with Policy, Planning and Standards, asked for our opinion concerning the 
above subject. The issue generaily presented is how do we treat vesse!s for prope.xy tax 
purposes when they are documented in Caiifomia to Caiifomia,owners, but the owners 
cfaim that the vessei has been reiocated. under various scenarios, to a foreign countty. We 
are directing our response to you as we befieve this to be a Policy, Planning and Standards 
Division issue. 

Specifically, Mr. Knudsen inciuded three “Proposed Staff Positions,” which are repeated 
be!ow.’ As will be discussed in more derztii be!ow, whiie correct much of the time, 
Proposed Staff Position 1 is incomplete in that it does not reflect the constirutionai ne.xus 
overiay thaw notwithstanding documentation. a vessel with an actuai situs outside of 
California wouid be taxable in the jurisdiction of the situs, and not in CaiZornia 
Similar@, Proposed StaffPosition - 7 basically a restate.menr of Section 1138, is accurate, 

’ Pronosed Staff Position 

1. If the vessel owner remains a California residenr and the vessei continues to be documented in 
California, the vessel will continue to be taxable in this stare regardless of any aiIeged refocationto another 
sate or county. 

2. If the vessei discontinues fo be documented in California but the owner continues to be a residens the 
vessel wilI continue ro be taxable in California as long as it continues to ply, in whole or in pa the waters 
of this srate. regardless of any documentarion or proof or raxes paid to another state or county. (Se&on 
1138. Also see Roben Keeling’s October 9. 1984 lener to Mr. R Gordon Young.) 

2. If the vessei discontinues to be documented in California and is removed from California but the owner 
continues to be a resident me vessel will continue to be taxable in California unless the owner provides 
evidence sankfacroty to the assessor that the vessel has acquired sim eisewhere. Satisfactory evidence 
would. in&de such thing as documentation by another jurisdiction or a tax bill (the assessor may want to 
contact me other jurisdiction to ensure that the tax bill was paid and has not been canceled). 

. . 



excePr to the extent that foreign documentation may reff ecr the acquisition of an ac& tax 
situs in the location of documenradon. Srcri-on 1138 essentiaily uses “piying in whole or 
in part in its waters” as a proxy for faiiure to esrablish an acruai sirus in another 
jurisdicdon. Proposed StarTPosition 3 is an accurate statement of the law, whe*ther the 
vessel is documented in California or not. To be more accurare and heipiui, it may be 
appropriate to inc!ude a defition or description of “acquired situs eise.vhere.” 

BACSGROUND 

By way of background. historicaily, the prope.rty rax situs for vesseis was derennined by 
what is known as the “‘rIome Port Doctrine.” This rule provides that a vessel is registered 
or “documenred” in its home port, which is the ‘port ciosesr to the residence of the vessei’s 
c:Yn:r , or that of the v--m c3sc!‘s managing owner or “husband”. Only the taxing jurisdiction 
Mich contains the vesse!‘s home port couid tax the vesse1. The fact that the vessel visired 
or spent time in other jurisdictions. or was in another jurisdiction on a lien or tax date, did 
not subject the vesse! to taxation in a piace other than in its home port The vesse! was 
deemed to be situated in the home port:, “the port to which she beiongs, and which 
constirutes her legal abidin8 piace or residence.” on the hen date. This is so even if-he 
vessel had never visited the home porr. Olson v. San Francisco (1905) 148 Cal. 80; 
Caiifarnia Shipping Co. v C’hy and Cortnn) of San Francisco (1907) 150 Cal. 145. 

There is a practical exception to the above ruie of property ta.. situs: which is 
consritutionai in dimension. That is. if by the manner of the use of the vessel, the vessel 
has acquired an acrzrai Sims other than at its home port. the actual situs created by the 
owner’s use of the vesse! wiii be respected. Xt that poinr. the taxing jurisdiction in which 
the vessel is actuaily sited, and not the home port, would have jurisdiction to tax.’ This 
wouId occur, for exampie. ifthe owner ceased using a vessel in foreign or intersrate~ 
commerce and, instexi. used the vessel only “indefinitely and exciusiveIy7 within one 
jurisdiction; or permanently moved the vessei’s location to another jurisdiction where it 
gained the “opportunities, benefits or protection afforded” by that other jurisdiction an& 
so, should properly be subject to taxation there. Olson, sup; S#es v. Comfy of Los 
Angeles (1943) 59 CaLApp.Zd 295; County of Los Angeles v. Lafqette Steel Co. (1985) 
164 CaLAppJd 690. See &o Smith-Rice Heavy Lifts, Inc. v. Cohy of Los Angeles , 
(1967) 256 CaL.4pp.ld 190,200 (“Gene.raiIy speaking, the right to tax is founded upon the 
concept that ‘it is in return for the benefit received by the person who pays it or by the 
prope.rty assessed”‘). This has been characterized as a due process issue, involving 

‘There is some question whcrher the “home port docrrine” continues to survive. G~A4eMc.s v. Cowry of 
Sunra CIura (1982) 127 CjiAppjd 940,947. Thus. it is possible thaz at least in the commerce conre.xr, a~ 
same point the historical rules may be repiaced with a system. such as the apportionment system applicable 
to air&& This couid abandon tile “ail or nothing” aspect of the Home POK Dotie and allow ptiai 
taxation of a pmperry based upon the amount of contact the proper has with this State. It is not ciear how 
this would apply to non-cotimerciaf vesseis. Obviously, to the extent that it is established that a vessel has 

. . . . no furrfier contact with California the result would be the same as rhe hisrorical home port approach. 
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“sufficient corm& or nexus between the t;z?ting jurisdiction and the vessei. See Cuunp of 
Los Angeles v. Lafayette Stefi Co.. supra z 693. 

Thus. until such time as a sims has been established ekewhere, a vessei documented in 
California continues to be taxable in California That is, if $e vessel is nor in Caiifomia. 
but is’ traveling from one piace to another and has not pennanentiy become anached to one 
place. situs has not be:n esnblished elsewhere? and. therefore, continues to exist in 
California. However! if it is established that situs has been acquired ekewhere. then the 
vessel is nd longer taxable in Caiifomia. whether or not it is still (probably improperiy) 
documented in California ani whether or not its owners reside in California 

California statutory law applies “substaminily the same rule . . . as between diEe:ent 
counties in this state.” S&es V. C’otqv IJf Cos Angeles (i 943) 59 Cai.App.Zd’,‘?S, 200. 
First. however, it is appropriare to review how the California star~toq law treats the 
assessment of vesse!s owned by California residents but which are docwnenred outside the 
State. The starring piace for determining a vessel’s properry tax situs in this situation is 
Revenue and Taxation Code Section 1138: 

“Vesseis docxnenuxi outside of this State and piying in whoie or in part in 
its waters, the owners of which reside in this State, shaiil be assessed in this 
State.” 

For purposes of prope.xy taxation, “documenred vessei ” means “any vessel which is 
required to have and does have a vaiid marine document issued by the Bureau of Customs 
of the United States or any federal agency successor thereto, except documenred yachts of 
the United States, or is registered with, or licensed by, the Department of Motor Vehicies.” 
Rev. & Tax. Code $ 130. 

Section I 138 is consisrent wi& the Home.Port Doctrine, as far as it goes. Thar is, vessels 
owned by California residents, especiaily those which are plying in (or regulariy traveiing 
to) California waters. are ved to be sited in Caiifomia. If they are plying in 
Cafifomia waters, presumably, they are traveiing about and have not established a 
permanent actuai situs e&v&e. However, taken a step further, ~7th~ fact that a vessel is 
documented elsewhere re&cts the fact that an actuai situs has been established eke-.vhere, 
the constitutional conc:rns noted above would come inro piay an4 the vessel would 
properiy be taxable only in the jurisdiction of actual sirus, Section 1138 notwithstanding. 

As was noted above, within the Stare. the tax situs of vessels is treated simiiariy to the 
Home Port Do&e. Revenue and Taxation Code Sections 1139 and 1140, combined and 
summarized, provide that taxabie vessels are to be assessed in the counv where 
documented, uniess the owner e!ects to have the vessei assessed where it is habitually 
moored: 
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$1139. Except as otherwise provided in this articie. when the owner or 
masfer of a taxable vessel gives written notice of its habituai piace of 
mooring when not in service to the assessor of the county where the vessel 
is documented. the vessei shail be assessed only in the county heAce 
habit&y moored. 

5 1140. Vessefs. except kryboats. reguiariy engaged in tmnsporring 
passengers or cargo benveen two or more ports and vessefs concerning 
which notice of habicuai place of mooring has not been given shah be 
assessed oniy in the county where documented. 

As with the Home Pot-r Docnine, within California vessels are normaily documented at 
the address of the owner. or where normally stored. See' Vebkie Code $3 9850 er seq. 
Sections 1139 and 1140 were intended to establish as between counties. an tificiai tax 
situs analogous to the home port rule for vesseis moving benveen counties. As with the 
home port doctrine. which does not appiy when a vessei acquires an acruai situs. Sections 
1139 and 1140 are inappiicabie where a vessei is penanentfy Iocated in one county. In 
that situation, .kticIe ‘XIII. section IO (now section 14) of the CaIifomia Constitution and 
Revenue and Taxation Code secrion 404. both to the effecr that all prope.cry shaI1 be 
assessed in the county in which it is situated. require that the vessei be taxed in the county 
in which it has acquired a permanent situs. Smith-Rice Heavy Llj’s, Inc. v. County of Los 
Angeles (196i) 256 Cai.Xpp.td 190. 

ANALYSIS 

Applying the above background to the Proposed SttiPositions. it is cIear that Position 1 
is incompiere in that it does not recognize the principai, established in both the Home Port 
Doctrine and in.CaIifornia case law, that. notwithstandimg documentation, the residence of 
the owner, or other factors, if a vesseI has been permanently reiocated to another srare or 
counuy, jurisdicrion to tau thar vessei has ako been reiocared. It may be that continued 
registrarion in California is inappropriate in such circumstances. However, that would not 
eliminate the consrinxionaI limitations on the State’s ability to tax 

It shouid be noted, the above notwithstanding, that once a taxpayer registers a vessei‘ 
indicating a California situs, the assessor may reIy on such information unless and until 
proof has been established of the vessei having acquired situs eisewhere. The burden of 
establishing this facr is on the taxpayer. 

As is noted above, Proposed StaffPosition 2 is essentially a restatement of Section 1138, 
and accurately states the law as Err as it goes. It is one way to state the ruIe staff have 

resrated in Proposed Staff Position 3, and as summarized above, that a vessef is taxable 
where its owner resides. unless ir acquires permanent situs eisewherei The stamre 
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presumes that. if a vesseI owned here is piying the waters of this state, it has not 
estabiished a permanent tax sirus somewhere else. 

FinaIIy, Proposed StaffPosition 3 is an accurate statement of the iaw, whether the vesseI is 
documented in California or not. However. the examples of satisfactory evidenct set 
forth there wouid not. of courxeF be excmsive. Any evidence, inciuding the dec!aration of 
the taxpayer or other wimesses. which is credibIe and believed by the assessor or a court? 
could be sufficient to establish the ultimate fact of permanent re!ocxion. 

OTHEX OUESTIONS * 

1Mr. Knudsen’s lMea0 also aofes that some statutes utilize the criteria of residency, while 
some cases and opinions use domicile. and he raises the ficlzstion to which shouid we look 
in the ylaiysis of a vessel’s properry tax situs. 

The foilowing quotation from Bancroft Whitney’s “CaIifor$a Words, Phrases and 
Maxims.” summarizing the hoiding of the Supreme Court in Smirh v. Smirh (1955) 45 
Cai.fd 235, aptlv srares the Iaw in this regard: . 

COUKS and Iegai wirers usuaily distinguish “domiciie” and 
“residence,” so that “domicile” is the one location with which.for Ie@ 
purposes a person is considered to have the most settled and permanent 
connection. the place where he intends to remain and to which, whenever . 

he is absem he has the intention of returning, but which the law may also 
assign to him consuuctivefy, whereas “residence” connotes any factuaI 
place of abode of some permanency, more than a mere temporary sojourn 
“Domicile” normally is the more comprehensive term, in that it inciudes 
both the act of residence and intention to remain A person may have onIy 
one domicile at a given time, but he may have more than one physicai 
residenct separate from his domiciie. and at the same time. But statutes 
do not always make this distinction in the employment of the words. They 
fiequentiy use %sidence” and “resident” in the IegaI meaning ‘of 
“domicile” and “domiciliary,” and at other times in the meaning of factuaI . 

residence, or in still other shades of meaning. 

Ako, from the same source. summarizing Dunsmuir Estafe (1905) 2 Cof 53: 

Althou& it has been stated that “residence” means one 
thing under the attachment laws, another under the voting laws, 
and still another under the venue laws, generally speaking, as used 
in the statutes. it means “domiciIe.” 
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Thus. for purposes of property tax situs, in virtudly every case, “residence” and ’ 

“domicile” will be interchangeabie. They both cormore a facmai rFidenc5 with a present 
intention of permanence. 

I believe thar ail ofthe other questions raised in Mr. Knudsen’s iMemo and the artached 
lerter thorn the Ventura Couny Assessor’s Office are addressed in the above discussion. 
Of course. if you wish to discuss this tiher. if you have additional queszions. or if I can 
be oimy further assistance, piease do not hesitate to call me. 

FinaiIy, the draf? of AH 571 kenrly being prepared incfudes pages on vesse!s and situs 
of documented vesseis. Perhaps a copy of tis memorandum should be provided to those 
doing the AH 571 drafting. 

cc: I&. Dick Johnson, MI053 
Mr. Lloyd Allred, ME64 
Ms. Jennifer Willist ME70 
LMr. Charies G. Knudsen, 1M1C:64 
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